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United States Court of Appeals 

for the District of Columbia 


No. 8222 


WARD DUCKETT, EDWARD DUCKETT and 
CLARENCE DUCKETT, Appellants 

v. 

MAUD DUCKETT 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
HOLDING A PROBATE COURT 


BRIEF FOR APPELLANTS 


Jurisdictional Statement. 

Appellants, being the caveators and plaintiffs below, ap¬ 
peal from a judgment and decree (Appellants’ App. 14) for 
the caveatee and defendant below entered by the District 
Court, on the verdict of a jury (Appellants’ App. 13) in 
sustaining the will (Appellants’ App. 1-3) of one, Mary 
Frances Diggs, Deceased. 

The District Court had jurisdiction under Sec. 62, Tit. 29, 
1929 D. C. Code (Act of March 3,1901, 31 Stat. 1213, c. 854, 
sec. 140). 
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This Court has jurisdiction to review the judgment under 
Sec. 26, Tit. 18, 1929 D. C. Code (Act of March 3, 1901, 31 
Stat. 1225, c. 854, sec. 226). 

The pleading necessary to show the existence of the juris¬ 
diction is: 

1. The petition for caveat (Appellants’ x\pp. 3-6). 

Statement of the Case. 

On April 26, 1941, Mary Frances Diggs, a 61 year old 
woman, departed this life in the District of Columbia, leav¬ 
ing surviving her as her heirs at law and next of kin, twenty- 
two relatives, all being brothers and sisters or children of 
deceased brothers and sisters (Appellants’ App. 18); that 
subsequent thereto a paper writing bearing date on the 25th 
day of April, 1941, and purporting to be the last will and 
testament of said decedent was filed with the Register of 
Wills for the District of Columbia, (Appellants’ App. 1-3) 
and following that a petition was filed with said Register by 
Maud Duckett, a sister of said decedent and the party 
named as executrix under said alleged will, and appellee 
herein, being the defendant below, praying that said will be 
admitted to probate and record and that she be qualified as 
executrix thereof. 

The appellants herein, being the plaintiffs below, and be¬ 
ing a brother and two nephews, respectively, of said de¬ 
cedent, filed a petition for a caveat to said alleged will (Ap¬ 
pellants’ App. 3-6); that this was followed by the answer of 
caveatee (Appellants’ App. 6-10); that subsequent thereto 
certain issues were framed and agreed to by both the ap- 
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pellants and the appellee and ordered by the District Court 
to be tried before a jury (Appellants’ App. 10-11). 

The case proceeded to trial on all issues except No. 4 
which was withdrawn by consent of counsel. 

The plaintiffs then introduced testimony showing that 
Mary Frances Diggs, the testatrix, during her lifetime had 
owned and resided at No. 314 Kentucky Avenue, Southeast, 
Washington, D. C.; that her brother Ward, one of the ap¬ 
pellants herein, had made his home with her for thirty-six 
years and up until her death; that Ward had lived with 
Mary and her husband for sixteen years and when Mary’s 
husband died about twenty years ago, she, Mary, had asked 
Ward to continue to make his home with her; that no other 
persons lived with them during all this time. It was shown 
that there was a close family tie between every member of 
the family and that they had all, with the exception of Maud, 
the appellee herein, paid frequent visits to Mary’s home to 
see her; that these visits had continued up until Mary’s 
death. It was shown that Maud was a nurse and had lived 
out of the city for quite some years and had only paid annual 
visits to the home of Mary. It was definitely shown that 
there was no closer relationship or friendship between Mary 
and Maud than that which existed between Mary and other 
members of the family or even as much. It was further 
shown that all the members of the family excepting Maud 
came to see Mary during her illness at her home covering 
a period of two or three weeks before Mary, at the sug¬ 
gestion of her family physician, was moved to Gallinger 
Hospital. Maud during this period was living in Phila¬ 
delphia. It was further shown that while Mary was in the 
hospital, a period of three weeks, all members of the family 
excepting Maud called to see her on every visitors’ day. 



4 


The testimony then showed that Maud, about ten days 
after she had been notified by letter, by her sister Virginia 
Stone, of Mary’s illness, came to Washington and immedi¬ 
ately called at Gallinger Hospital and requested that Mary 
be taken home. Mary was taken home but not at her re¬ 
quest and contrary to the advice of the doctors at the hos¬ 
pital and Maud was later admonished by Mary’s family 
physician for bringing Mary home. 

It was then shown that after Mary was brought home 
Maud took complete charge of her and when other members 
of the family, and that included practically every one of 
them, called at Mary’s home they were forbidden by Maud 
from seeing or conversing with Mary; Maud told them that 
she was acting under instructions and orders of the doctor 
and that she, Maud, would lose her license as a nurse if she 
permitted any of them to go into Mary’s room. The two 
doctors who had attended Mary testified that they had 
never given any such instructions to Maud. 

It was further testified that during the last two weeks of 
Mary’s life, spent at her home, there were other members 
of the family around all the time and that while they couldn’t 
enter Mary’s room they did do all the rest of the work in 
and about the same; they did the cooking, cleaning and other 
household duties. 

Testimony was then introduced showing that the alleged 
will was drawn on April 25,1941, just one day before Mary 
died, under unusual and secretive circumstances; that on the 
morning of April 25, 1941, there had been some secret con¬ 
versations between Maud Duckett, the sole beneficiary under 
the will, and the party named executrix thereof, and Cecelia 
Walker, one of the witnesses to the will, and that following 
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this Cecelia Walker left Mary’s home. It was shown that 
while there was a telephone in the house of testatrix yet this 
same Cecelia Walker left this house and went around the 
corner to her own home and there telephoned the lawyer to 
come out to prepare the will. It was testified that those ar¬ 
rangements were all made to take place while Ward was 
away from the house and the only persons there other than 
Maud, Cecelia Walker and the lawyer, were two sisters, 
Virginia Stone and Mary Stewart, who were both busy in 
the kitchen. It was testified that when the lawyer arrived 
he was met at the door by Maud but immediately turned 
over to Cecelia Walker and ushered upstairs to the sick 
room. It was further testified that the will was drawn in 
the downstairs part of the house and later taken by the 
drawer, and one of the witnesses thereto, to the upstairs 
where the testatrix was in bed and there executed by her. 
The other witness to the will, Cecelia Walker, was in an¬ 
other room of the house while the will was supposed to have 
been read to the testatrix and she was later called in to 
witness same. The will was taken away by the lawyer and 
was kept secret until the day of the funeral and after the 
burial of decedent herein. 

The plaintiffs then, by a wealth of testimony, showed that 
Mary Frances Diggs, the testatrix, was, at the time of the 
execution of the will in question, and for sometime prior 
thereto, of unsound mind and physically and mentally in¬ 
capable of executing a valid deed or contract. It was shown 
by plaintiffs that the testatrix was a very sick and feeble old 
woman who had been suffering with pulmonary tuberculosis 
for quite some time; the testimony of eleven witnesses who 
had seen the decedent at the hospital was to the effect that 
she, only with difficulty, was able to recognize them. They 
said that she was not at any time able to carry on any con- 


versation. Father Troach, a Catholic Priest, a witness for 
the defendant, when cross-examined by the plaintiff said 
that he had seen Mary at her home on two or three occa¬ 
sions shortly before her death and she was only able to an¬ 
swer yes or no to questions he put to her and he would only 
stay a few minutes with her because she was a very sick 
woman. The testimony showed that Maud knew the testa¬ 
trix was very ill and was going to die for she had told Vir¬ 
ginia Stone, only two days before Mary’s death, that Mary 
was going to die. 

During the direct examination of Ward Duckett and af¬ 
ter he had testified that he had lived with Mary for thirty- 
six years, and this at the request of Mary, counsel for the 
plaintiff asked him if Mary had ever made an agreement 
with him to the effect that if he remained single and con¬ 
tinued to live with her he was to have her real estate when 
she died. This was objected to by the defendant and was 
sustained by the Court. Counsel then asked Ward if Mary 
had, during the past year or two of her life, ever said to 
him in the presence of others or said to others in his pres¬ 
ence that when she died she wanted him to have her real 
estate and counsel for the defense again objected and 
was sustained by the Court. Counsel for the plaintiffs then 
informed the Court that they wanted to show that Mary 
had made an agreement with Ward some twenty years ago 
and had repeated this to others and to Ward right up until 
the time of her death to the effect that if Ward remained 
single and continued to make his home with her that she 
wanted him to have her real estate when she died. The 
Court refused the admissibility of such testimony. Ward 
did testify that he remained single until after Mary’s death 
and then he got married. No objection was made to this. 
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During the direct examination of three or four other wit¬ 
nesses counsel for the plaintiffs asked the same questions 
and the defense objected and was sustained by the Court. 

During the cross-examination of Maud Duckett counsel 
for the plaintiffs interrogated her along the same line as to 
whether or not she had knowledge of the agreement between 
Mary and Ward and counsel for the defense objected and 
was again sustained by the Court. 

Maud Duckett testified on cross-examination that Mary 
was a good penman. The will was in evidence. Counsel for 
plaintiffs attempted to offer in evidence other documents 
bearing Mary’s signature in order that the jury might com¬ 
pare them with the signature on the alleged will and to this 
the defense objected and was sustained by the Court. 

Counsel for the defense interrogated Ward Duckett and 
others in regards to Ward having been, during Mary’s life¬ 
time, named as beneficiary of the retirement fund of Mary 
and to this plaintiffs objected as being immaterial and ir¬ 
relevant and was done only to prejudice the minds of the 
jury. The Court overruled the objection and permitted 
such interrogation. Counsel for the defense later argued 
to the jury on this question saying that Mary had done this 
to take care of Ward and thereby let the jury infer that 
she now wanted under the alleged will to take care of Maud. 

At the close of plaintiffs’ case counsel for the defendant 
made a motion for a directed verdict on all issues. The 
Court said all issues would be out except Issue No. 2, to- 
wit: 

“Was decedent herein, at the time of the making and 
subscribing or of the acknowledging by her of the said 
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paper writing, of sound mind and memory and capable 
of executing a valid deed or contract?” 
and that the jury would be so instructed at the conclusion of 

the defendant’s case. The jury was so instructed. 

Statutes Involved. 


1929 D. C. Code 

Title 29.—Wills and Administration. 

“Sec. 62. Trial of issues as to wills.—Whenever any 
caveat shall be filed, issues shall be framed under the 
direction of the Court for trial by jury; • * *” 

1929 D. C. Code 
Title 18.—Judiciary. 

“Sec. 26. Jurisdiction.—Any party aggrieved by any 
final order, judgment, or decree of the Supreme Court 
of the District of Columbia, or of any justice thereof, 
may appeal therefrom to the said court of appeals; 

1929 D. C. Code 

Title 29.—Wills and Administration. 

“Sec. 21. Capacity to make will.—No will, • * * shall 
be good and effectual for any purpose whatever unless 
the person making the same be * * # at the time of 
executing or acknowledging it, of sound and disposing 
mind and capable of executing a valid deed or con¬ 
tract.” 


Statement of Points Relied on on Appeal. 


(See Appellants’ App. 15-18.) 

Summary of the Argument. 

I. 


There was overwhelming evidence that the decedent 
herein was not at the time of the execution of the will, of 
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sound and disposing mind and capable of executing a valid 
deed or contract. 


n. 

Every element of undue influence and fraud was shown, 
not only by a preponderance of the evidence but beyond a 
reasonable doubt. 


m. 

The motion for a directed verdict admitted every fact in 
evidence tending to prove undue influence and fraud, and 
every inference reasonably deducible therefrom. 

IV. 

Ante-testamentary declarations are admissible where the 
issue among other things was lack of legal competency to 
make a will. 

V. 

Handwriting on other documents admissible to prove or 
disprove the signature on will and particularly when the is¬ 
sue is one of legal competency to make a will. 

VI. 


No immaterial or irrelevant evidence ever admissible. 
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ARGUMENT. 

L 

There was overwhelming evidence that the decedent 
herein was not at the time of the execution of the will, of 
sound and disposing mind and capable of executing a valid 
deed or contract. 

Sec. 21, Tit. 29 D. C. Code provides: 

“No will, # * * shall be good and effectual for any pur¬ 
pose whatever unless the person making the same be 
* • • at the time of executing or acknowledging it, of 
sound and disposing mind and capable of executing a 
valid deed or contract.” 

This Court has said in Thomas v. Young, 57 App. D. C. 
2S2: 

The expression “sound and disposing mind, capable 
of executing a valid deed or contract,” when used with 
respect to an attempt to dispose of property by a 
Last Will and Testament, means that the decedent 
must have had at the time of the execution of the in¬ 
strument sufficient mental capacity to dispose of her 
property or estate with judgment and understanding, 
considering the nature and character of the estate, as 
well as the relative claims of the different persons, 
who would be the natural object of her bounty; that 
while the jury are not entitled to reject the will be¬ 
cause the provisions therein are unjust or inequitable, 
still if it appears that the provisions are unjust and 
inequitable in that they ignore persons who under the 
circumstances and evidence of the case, would have 
been the natural object of her bounty, this fact may be 
taken into consideration by the jury when deliberating 
on the question of mental capacity. 


Did the decedent herein have sufficient mental capacity 
to dispose of her property or estate with judgment and 
understanding—the testimony clearly showed that she 
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was old and infirm, had poor eyesight, was unable to recog¬ 
nize her relatives, could only answer yes or no to questions 
propounded to her, could not carry on any conversation. 
She had been a very sick woman for a long period of time. 
This is evidenced by the fact that she died the day after the 
execution of the will and the further fact that Maud Duc¬ 
kett, the sole beneficiary under the will, knew she was going 
to die having so expressed herself to her sisters only tw’o 
days before Mary died. Her mind was wholly impaired 
by age, sickness, weakness and other infirmities. She cer¬ 
tainly lacked sufficient intelligence and mental capacity to 
dispose of her property or estate with judgment and under¬ 
standing. In view of her physical condition can it be said 
that she possessed memory and mind enough to know what 
property she owned and desired to dispose of and the per¬ 
son or persons to whom she intended to give it, and, gen¬ 
erally, fully understand her purpose and the business she 
was engaged in in so disposing of her property. If not, jn 
contemplation of law, she was of unsound mind. Thomas 
v. Young, supra. 

There certainly was a lack of sufficient mental capacity 
to carry out a valid deed or contract. There certainly was 
not sufficient intelligence remaining when the will was ex¬ 
ecuted at almost the hour of her death. Her mental facul¬ 
ties were in such a condition that she was rendered inca¬ 
pable of understanding the nature and the effect of her 
acts, and she was certainly incapable of binding herself 
by contract. 

Remember the wording of the will, “when no other rela¬ 
tive offered or came to do for me,” yet the testimony of all 
witnesses for the plaintiff was that they all came to see 
Aunt Mary and four or five of them stayed at the home 
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doing all the work and this was even verified by the defense 
in the testimony of Maud. Does that sound like a woman 
of sound mind to say “when no other relative offered or 
came to do for me,” just the contrary to or opposite of 
wdiat Maud says happened. That showed that Mary lacked 
sufficient mental capacity to know what she was doing. 

Now who w*ere the different persons who would be the 
natural object of her bounty. Not her sister Maud alone 
but all the relatives, brothers, sisters, nephews and nieces 
who all during Mary’s life had so sincerely and faithfully 
called to see her on many occasions and particularly brother 
Ward who had lived with Mary for thirty-six years and 
who all during that time had remained single in order that 
he and Mary might enjoy the companionship of one another. 
These are the persons who were so faithful in calling to see 
Mary at the hospital while Maud was living in Philadelphia. 

There was no evidence in this case that Mary cared less 
for these folks than she did for Maud. She held no re¬ 
sentment for any of them except as appears in the unsound 
language of the will which is contrary to every sane reason¬ 
ing and the evidence. 

We realize that the burden of proof on the issue of testa¬ 
mentary capacity was upon the caveators and we believe 
it was proved by overwhelming evidence. While we also 
realize that mere weakness of the mind from age or sickness 
is not enough to invalidate a contract, yet when all the cir¬ 
cumstances are considered it will appear that the mental 
capacity was lacking in this case. We feel that we have 
proved every element of the lack of testamentary capacity 
—the testatrix didn’t have to be crazy nor did she have to 
see little men dancing around the room as it was asked by 
counsel for the defense. 
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On the above, the verdict was contrary to the evidence 
and the law in the case and that alone we submit is sufficient 
to reverse the decision of the lower Court. 

However, if there be any doubt in the mind of this Court 
add the fact that the plaintiff should have been given the 
opportunity to ask Ward, Maud and other witnesses re¬ 
garding the ante-testamentary declarations of Mary. This 
goes to the testamentary capacity of testatrix. This point 
will be considered later in this argument. 

< 

n. 

Every element of undue influence and fraud was shown, 
not only by a preponderance of the evidence but beyond a 
reasonable doubt. This part of the argument will be divid¬ 
ed into two parts, the first “ Undue influence,” the second 
“Fraud.” 

1. Undue influence: 

The Supreme Court says in Mackall v. Mackall, 135 U. S. 
167, 34 L. ed. 84: 

“Undue influence must destroy free agency. It is well 
settled that in order to avoid a will on the ground of 
undue influence, it must appear that the testator’s free 
agency was destroyed, and that his will was overborn 
by excess importunity, imposition or fraud, as that 
the will does not, in fact, express his wishes as to the 
disposition of his property, but those of the persons 
exercising the influence.” 

Undue influence is the imposition of an external force of 
some character which results in setting aside the testator’s 
own will or volition. This external force has to be wrong¬ 
ful, and it has to result in the breakdown of the testator’s 




14 


own normal mental processes so that what the testator 
does is not actually the exercise of the testator’s will, but 
the testator, in other words, becomes a puppet, performing 
by virtue of the imposition of the external pressure. This 
external pressure, producing a breakdown of the testator’s 
mental powers sufficiently to make it undue influence, results 
from various things: 

(a) Actual physical force or forcible restraint—then it 
is called duress. 

(b) Threats, imprecations, inducing in the testator a 
state of fear, dread, nervousness until the testator 
lacks a mind of his own—then it is called coercion 
or menace. 

(c) Lies, misrepresentations either open or subtle, or 
sudden or systematically conducted (but resulting in 
the subjugation of the will and the normal purposes 
of the testator)—then it is called fraud. 

There is abundance of evidence in this case showing tes¬ 
tatrix herein was subjected to the latter form of external 
pressure. 

In Conley v. Nailer, 118 U. S. 127, 30 L. ed. 112, the Su¬ 
preme Court states: 

“The ground upon which courts of equity grant relief 
in such cases is that one party, by improper means and 
practices, has gained an unconscionable advantage 
over another.” 

The evidence in this case proves that Maud Duckett did, 
by improper means and practices, gain an unconscionable 
advantage over the testatrix herein. 

In re Link’s Will (1930), 202 Wis. 1; 231 N. W. 177, and 
the cases therein cited, clearly set forth the element of un¬ 
due influence: 
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(a) the opportunity for exercising undue influence, 

(b) the result indicating the exercise of undue influence, 

(c) an easy subject for undue influence, 

(d) the disposition to exercise undue influence. 

(a) the sole beneficiary’s act in taking the testatrix 
home from the hospital, against the advice of 
the doctors, where she could have complete 
charge over her; her persistent and availing ef¬ 
forts to keep others away from her and converse 
with her. 

(b) the sudden cutting off of all other relatives and 
particularly Ward; the false statement in the 
will that none of the other relatives offered or 
came to do for her, exactly contrary to the evi¬ 
dence in this case. 

(c) the age, sickness and weakened condition both 
physically and mentally of testatrix; the will 
written on the death bed and under unusual cir¬ 
cumstances just the day before testatrix died. 

(d) the inference is that although Maud says she 
came to look after her sister, she came as a for¬ 
tune hunter; she immediately began taking 
charge of her; her whole conduct showed an un¬ 
doubted campaign to secure for herself the es¬ 
tate of this aged and sick woman; the further 
inference is that she must have impressed upon 
testatrix that the other members of the family 
didn’t want to do for her; the will drawn while 
all other members of the family were away from 
the house and the failure to even acquaint them 
with the drawing of a will until after the burial 
of testatrix. 
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In Hartman v. Strickler, 82 Va. 238 the Court said: 

“The better opinion seems to be that whatever influence 
is successfully employed to induce a testator to make 
a grossly unequal disposition of his property, or disre¬ 
gard the ties of blood without sufficient cause, it should 
be viewed as illegitimate, and may be treated as un¬ 
due.” 

“There are few things, it has been well said, in which 
mankind more generally agree, than in the wish that 
their property should devolve after death on their 
descendants, and where a will which runs counter to this 
sentiment is made in favor of one who is so placed as 
to have a controlling power over the testator’s mind, 
it is not unreasonable to require him to show that he 
did not bring about a result that would not have ac¬ 
crued in the normal course of events.” 


The Court in In re. Gottschalk’s Estate, (June 14,1940), 
196 So. 844 said: 

“There can be no doubt that such a confidential rela¬ 
tionship, coupled with such an opportunity for the ex- 
• ercise of undue influence, raises a presumption of un¬ 
due influence and casts the burden upon the sole bene¬ 
ficiary to overcome this presumption. The case should 
have gone to the jury and the defense should have of¬ 
fered evidence to overcome this presumption.” 


The evidence is conclusive that a confidential relationship 
existed between the testatrix and the sole beneficiary, rais¬ 
ing a presumption of undue influence. 


In Barbour v. Moore, 4 App. D. C. 535 this Court said: 

“Any degree of importunity or undue influence which 
deprives him of his free agency and which is such that 
he is too weak to resist, will invalidate a will.” 


The free will of testatrix in the case now before this Court 
was certainly lacking. 







17 


In Hagerty v. Olmstead, 39 App. D. C. 170 this Court 
said: 

“General evidence of power exercised over a testator, 
especially if he be a weak mind from age or bodily in¬ 
firmity, though not to such an extent as to destroy tes¬ 
tamentary capacity, is enough to raise a presumption 
of undue influence, which ought to be met and over¬ 
come before such a will can be established, and particu¬ 
larly so when the party to be benefited stands in a con¬ 
fidential relation to the testator.” 


This Court said in Barbour v. Moore, 10 App. D. C. 30; 

Towson v. Moore, 11 App. D. C. 377: 

“Undue influence is a subtle influence, difficult to be 
proved or disproved; it is nearly always proved by a 
series of circumstances and inferences from facts dis¬ 
closed by the evidence of the conditions and surround¬ 
ings of the parties. It is seldom possible and never 
necessary to prove it by witnesses who have actually 
seen it exercised in the matter in controversy.” 


2. Fraud: 

Fraud has been defined by all text-books as a false repre¬ 
sentation of facts, made with knowledge of its falsehood, or 
in reckless disregard whether it is true or false, wdth the 
intention that it shall be acted upon by the other party, and 
actually inducing him to act upon it to his injury. 

Fraud is really a trick, secret device, false statement, or 
pretense, by which the subject of it is cheated. It is any 
intrigue or secret plot. 

Fraud generally includes misrepresentation. Therefore, 
mere nondisclosure of facts does not, as a rule, amount to 
fraud. If nondisclosure is coupled with an active attempt to 
deceive, however, such a suppression of facts as makes it 
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convey an erroneous impression, or by the taking of means 
to prevent the other party from learning a material fact, 
it is termed “concealment,” and this constitutes fraud. 
Under such circumstances, the law imposes an obligation up¬ 
on a person to disclose all material facts known to him, and 
not known to the other party. In such case, nondisclosure 
amounts to fraud. 

When one allows another party to proceed on an errone¬ 
ous belief to which one’s acts have contributed, it is con¬ 
cealment and amounts to fraud. 

Fraud is always veiled in mystery—while it is never to 
be presumed it is not necessary to show it by any direct or 
positive testimony—it can be detected and brought to 
light by circumstances. 

In Hagerty v. Olmsfead, 39 App. D. C. 170 this Court 
said : 

“It is not necessary that there be direct proof of fraud 
or undue influence in the execution of a will; but if it 
appears that confidential relations existed between tes¬ 
tatrix and the principal beneficiary under the will, it 
is for the jury to infer from all the evidence before it 
whether or not the execution of the will was the result 
of improper inducement or fraud.” 

Maud Duckett was in complete charge of the testatrix 
from the time she was brought home from the hospital until 
the moment of her death. This is the undisputed testimony 
in this case. None of the other relatives were permitted by 
Maud, all during this time, to see or converse with the tes¬ 
tatrix. All members of the family did, however, make 
many visits to the house to see the testatrix and several 
stayed there all the time doing the household duties but 
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never being allowed in the sick-room. The language of the 
will is “no other relative offered or came to do for me.” 
This is contrary to the evidence in the case. Where did the 
testatrix gain the information that none of the other rela¬ 
tives offered or came to do for her. It must have come 
through the false representations of Maud made to the tes¬ 
tatrix. There could be no clearer inference. These state¬ 
ments misled the testatrix and were made for the purpose 
of misleading her. On the other hand, if Maud did not dis¬ 
close the true fact to the testatrix that other members of the 
family were doing for her and that all were calling often to 
see her then Maud was concealing material facts from her 
and thus creating erroneous impressions on her and that was 
equally as bad as the false representations. 

Maud had falsely assumed a particular character, as be¬ 
ing the helping-hand, while on the other hand, she was keep¬ 
ing others away from testatrix by telling them she was 
acting under orders of the doctors and she would lose her 
license if she permitted them to see the testatrix and all the 
while either telling the testatrix a falsehood or keeping from 
her the real truth in the matter—this was the motive of 
the bounty. 

Maud was slandering others for what purpose—to in¬ 
due the terms of the will. Testatrix was by such false state¬ 
ments or the concealment of the truth induced to disinherit 
other members of the family and thus make Maud the sole 
beneficiary. This was certainly fraud, the grossest kind of 
fraud upon a weak and exhausted old woman. Maud Duc¬ 
kett had poisoned the mind (that is, if there was any mind 
left) of the testatrix to a belief that the disinherited broth¬ 
ers, sisters, nephews and nieces cared no more for Aunt 
Mary and had abandoned her in her hour of death. 
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There certainly was an intent on Maud’s part that tes¬ 
tatrix would act upon such false representations or conceal¬ 
ment and it will be assumed from all the circumstances sur¬ 
rounding this case that she did so act. 


The law as laid down in Tyler v. Gardiner, 33 N. Y. 559; 
Lyon v. Dade, 111 Mich., 340; Hildreth v. Marshall, 51 N. Y. 
Eq., 241; 27 Atl. 465 is to the effect: 

If it is shown by the evidence that for any reason 
the testatrix was unable to read the will, or if she was 
old or infirm, or for any reason liable to be imposed up¬ 
on, and especially if the dispositions are disproportion¬ 
ate in favor of one in a position enabling her to deceive 
the testatrix, these facts alone will often be held suf¬ 
ficient to make out a case of fraud unless clearly ex¬ 
plained. 

It appears from the above that there was more than suf¬ 
ficient evidence, taking all the circumstances of this case 
into consideration, to have let the case go to the .jury on the 
issues of undue influence and fraud. 

III. 

The motion for a directed verdict admitted every fact in 
evidence tending to prove undue influence and fraud, and 
every inference reasonably dedudble therefrom. 

“A motion to direct a verdict against the plaintiff is an 
admission of every fact in evidence tending to sustain 
his case and of every inference reasonably deducible 
therefrom, and can be granted only when but one rea¬ 
sonable view can be taken of the evidence and the con¬ 
clusions therefrom and that view is utterly opposed to 
plaintiff’s right to recover.” 

Faucett v. Bergmann, 57 App. D. C. 290; 22 F. R. 

(2nd) 718 
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“A verdict should be directed only where, accepting as 
true every fact offered in evidence for the plaintiff with 
every reasonable inference deducible therefrom, a con¬ 
clusion utterly opposed to plaintiff’s right to recover 
would be reached by all fair-minded men.” 

Chalvert v. Huston, 43 App. D. C. 77; 43 W. L. R. 

52. 


IV. 

Ante-testamentary declarations admissible where issue 
among other things was lack of legal competency to make a 
will. 

In Throckmorton v. Holt, 180 U. S. 552 the Supreme 
Court said: 

Any exxpression on behalf of the testatrix tending to 
show her mental attitude about that which she had an 
interest in can be shown. It is an evidentiary fact to 
be considered with all other evidence on both question 
of unsound mind and undue influence and even fraud. 
Ante-testamentary declarations are admissible where 
issue among other things was lack of legal competency 
to make a will. It tends to establish a state of mind, a 
testamentary capacity. 

The ruling in the Throckmorton case was that ante-testa¬ 
mentary declarations made years prior to the will were ex¬ 
cluded because no issue of unsoundness of mind, was pre¬ 
sented. 

In Thomas v. Young, 57 App. D. C. 282 this Court said: 

The requirement that declarations of a decedent must 
be near to the time of the execution of the will is satis¬ 
fied by testimony to the effect that such declarations 
were repeated for several years up to the date of the 
will. 
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V. 

The handwriting of testatrix appearing on other docu¬ 
ments should have been admitted in evidence. 

The purpose, as explained to the lower Court, in wanting 
to put in evidence the signature of the testatrix as it appear¬ 
ed on other documents was to compare the same with the 
signature on the will. Maud had testified that Mary was a 
good penman. Counsel for the plaintiff said they wanted to 
show if Mary was a good penman she must have been in an 
awful weakened condition if the signature on the will was 
hers. It was an evidentiary fact to be considered with all 
evidence in the case on the question of unsound mind and 
undue influence and even fraud. Throckmorton v. Holt, 
Supra . 

VI. 

Immaterial and irrelevant evidence is never admissible. 

Counsel for the defense asked Ward Duckett if he had re¬ 
ceived the fund due from Mary’s retirement money. The 
plaintiffs objected on the grounds it was immaterial and 
irrelevant and was done only to prejudice the minds of the 
jury. The Court permitted the question to be answered, and 
even permitted counsel for the defense to ask the amount 
of same. 

This line of questioning had no bearing on the case in 
any way and was done only to prejudice the minds of the jury 
and counsel for the defense later argued this question to 
the jury to the effect that Mary had taken care of Ward 
during her lifetime, in naming him as the beneficiary of 
this fund and, therefore, it was now her intention to take 
care of Maud. 
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Conclusion. 

The judgment of the Court below should be reversed on 
all issues. 

In addition to the fact that the verdict of the jury was 
contrary to the evidence on the issue of unsoundness of 
mind the additional fact is quite clear that had the plaintiff 
been permitted to show the ante-testamentary declarations 
it certainly would have shown everything was contrary to 
what the testatrix intended it to be. 

The handwriting would have shown the weakened condi¬ 
tion of the testatrix or even that it was not her signature to 
the will. 

Had the evidence of the retirement fund been kept out of 
the picture the jury would not have been prejudiced. 

It is clear that there was undue influence and fraud 
practiced by a party directly in interest. 

It is, therefore, respectfully submitted that the jury erred 
in finding for the defendant on issue No. 2 and the Trial 
Court erred in directing a verdict for the defendant on the 
other issues and in refusing evidence of ante-testamentary 
declarations and handwriting, and permitting evidence on 
the question of the retirement fund. 

Respectfully submitted, 

William C. Murphy, 

313 Mass. Ave., N. E. 

Leonard A. Block, 

Woodward Building, 

Attorneys for Appellants. 
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APPENDIX. 

Case No. 8222. 

1 Last Will and Testament of Mary Frances Diggs. 

In tine Name of God, Amen, 

I, Mary Frances Diggs of the City of Washington, Dis¬ 
trict of Columbia being of sound and disposing mind, 
memory and understanding, and capable of executing a valid 
deed or contract, considering the certainty of death and the 
uncertainty of the time thereof, and being desirous to settle 
my worldly affairs, and thereby be the better prepared to 
leave this world when it shall please the Almighty to call 
me hence, do hereby make, publish and declare this my last 
Will and Testament, hereby revoking and annulling all 
wills and testamentary dispositions heretofore made by 
me, in manner and form following, that is to say: 

Fikst, and principally, I commit my soul into the hands of 
Almighty God, and my body to the earth, to be decently 
buried at the discretion of my executrix hereinafter named; 
and my will is, that all my just debts and funeral expenses 
shall be paid by my executrix hereinafter named as soon af¬ 
ter my decease as shall be convenient. 

Second, I give, devise and bequeath to my beloved sister, 
Miss Maud Duckett, in consideration of her kindness, untir¬ 
ing devotion and personal service to me during my illness, 
when no other relative offered or came to do for me, and 
without hope of reward, all of my property, real, personal 
and mixed of whatever description and wherever located; 
including my home 314 Kentucky Avenue, South East, de¬ 
scribed as S. lot 10—Square 1039, in the District of Co- 
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lumbia, together with all my household effects, furnishings, 
clothing and cooking utensils; and all sum or sums of money 
on deposit in the American Security and Trust Company 
and any other depository. All monies from any and all in¬ 
surances, societies and associations. To her and her heirs 
forever in fee simple and unconditionally. In other words 
I want my sister, Maud Duckett to have everything I own, 
or may own at the time of my demise. 


MARY F. DIGGS. 

Cecelia E. Walker, 

Augustus W. Gray, 

Witnesses. 

2 All the rest and residue of my estate, both real, 

personal and mixed, I give, devise, and bequeath to 
my beloved sister, Maud Duckett to her and her heirs and 
assigns forever, share and share alike, as tenants in com¬ 
mon. 

And Lastly, I do hereby nominate, constitute and ap¬ 
point my beloved sister Maud Duckett executrix of this, my 
last Will and Testament, and I desire that my executrix 
hereinbefore named shall not be required to give bond for 
the faithful performance of the duties of that office. 

In Testimony Whereof, I have set my hand and seal to 
this, my last Will and Testament, at Washington, D. C. 
this 25th day of April in the year of our Lord one thousand 
nine hundred and forty-one. 


MARY F. DIGGS [seal] 
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Signed, Sealed, Published, and Declared, by Mary Fran¬ 
ces Diggs the above-named testatrix, as and for her last 
Will and Testament, in our presence, and at her request, 
and in her presence, and in the presence of each other, we 
have hereunto subscribed our names as attesting witnesses. 

MRS. CECELIA E. WALKER, 

Residence 1319 So. Carolina Ave., S. E. 

AUGUSTUS W. GRAY, 

Residence 615 F St. N. W. 


3 IN THE DISTRICT COURT OF THE UNITED 

STATES 

fob the District of Columbia. 

Holding a Probate Court. 

Estate of Mary Frances Diggs, 

Deceased. 


Petition for Caveat. 

The petition of Ward Duckett, Edward Duckett, and Clar¬ 
ence Duckett, respectfully represent to this Honorable 
Court: 

1. That they are citizens of the United States and resi¬ 
dents of the District of Columbia, and that they are heirs- 
at-law and next of kin of the decedent herein.- 

2. That they have notice that a certain paper writing 
bearing date on the 25th day of April, 1941, purporting to 


Administration No. 
58,465. 

Filed July 7th, 1941. 
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be the last will and testament of Mary Frances Diggs, de¬ 
cedent herein, has been filed in this Honorable Court, and 
further that the Court has been petitioned by Maud Duck¬ 
ett, the party named as executrix in said paper writing, that 
the same be admitted to probate and record, and letters tes¬ 
tamentary be granted her. 

3. That their interest will be injuriously affected if such 
paper writing is admitted to probate and record as the last 
will and testament of the said Mary Frances Diggs, and 
they do hereby contest the validity of same and object to 
the probate and record thereof and for cause they allege: 

FIRST: The said paper writing is not the last will and 
testament of said decedent. 

SECOND: The said decedent was not, at the time of the 
making and subscribing or of the acknowledging by her of 
the said paper writing, of sound mind and memory or in 
any respect capable of making a will. 

THIRD: The said decedent did not, at the time of mak¬ 
ing the subscription at the end of said alleged will or at the 
time of acknowledging the same subscription to have been 
made by her to the attesting witnesses to the said paper 
writing declare the said paper writing to be the last will and 
testament of her the said Mary Frances Diggs. 

FOURTH: The attesting witnesses to said alleged will 
did not nor did either of them sign his or her name as a wit¬ 
ness to the said alleged will at the request of the said Mary 
Frances Diggs. 

FIFTH: That the said paper writing, purporting to be 
such last will and testament, was obtained and the execu¬ 
tion thereof procured by fraud, coercion, misrepresenta¬ 
tions, undue influence and pretension exercised upon her by 
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one Maud Duckett, the party named as executrix in said pa¬ 
per writing. 

SIXTH: That the said paper writing was not freely and 
voluntarily executed or made as decedent’s last will and tes¬ 
tament by said decedent, but that the subscription thereto 
and publication thereof by her were procured by 
4 fraud, coercion, misrepresentations, undue influence, 
and pretension, exercised upon her by the said Maud 
Duckett or some other person or persons unknown to the 
subscribers. 

THE PREMISES CONSIDERED, Your Petitioners 
Pray: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of this petition. 

2. That said paper writing may be refused probate and 
record. 

3. That issues may be framed between the caveators and 
caveatees of the will, to be tried by jury to determine the 
facts of the alleged will. 

4. For such other and further relief as to the Court may 
seem just and proper. 

WARD DUCKETT, 

Address, 314 Ky. Ave., S. E. 

EDWARD DUCKETT, 

Address, c/o Com. Furniture Co. 

8 & E Sts., N. W. 

CLARENCE DUCKETT, 

Address, 615 C St., S. E. 


William C. Murphy, 

313 Mass. Ave., N. E., 
Attorney for Petitioners. 
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District of Columbia, ss.: 

We, the undersigned, do solemnly swear that we have 
read the annexed petition by us subscribed and know the 
contents thereof; that the statements of facts therein made 
as upon personal knowledge are true, and those made as up¬ 
on information and belief, we believe to be true. 

. WARD DUCKETT, 

EDWARD DUCKETT, 
CLARENCE DUCKETT. 

Subscribed and sworn to before me 
this 30 day of July A. D. 1941. 

Louis P. Stumph, 

(Seal) Notary Public, D. C. 

A copy of the foregoing petition was served on Mr. Au¬ 
gustus W. Gray, attorney for Maud Duckett, at his office, 
615 F St., N. W., Washington, D. C., this 31 day of July, A. 
D. 1941. 

WILLIAM C. MURPHY, 

Attorney for Petitioners Herein. 

(Endorsement: Petition for Caveat. Filed July 31,1941. 
Theodore Cogswell, Register of Wills, D. C. Clerk of Pro¬ 
bate Court.) 


5 Answer to Petition for Caveat. 

The Answer of Maud Duckett, the executrix named in 
that certain paper writing bearing date the 25th day of 
April, 1941, filed in this Court and purporting to be the last 
will and testament of Mary Frances Diggs, deceased, to 
Caveat of Ward, Edward and Clarence Duckett, says: 
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1. This respondent admits the allegations as to the citi¬ 
zenship and relationship of the caveators and the residence 
of Ward and Clarence Duckett, but denies that the said Ed¬ 
ward Duckett is a resident of the District of Columbia, and 
upon information and belief states that he is a resident of 
Maryland. 

2. This respondent admits the allegations of paragraph 
two. 

3. Answering the allegations of paragraph three of said 
petition, this respondent states as follows: 

FIRST: This respondent denies that the allegation that 
the said paper writing bearing date the 25th day of April, 
1941, is not the last will and testament of Mary Frances 
Diggs, deceased. 

SECOND: This respondent denies the allegation that 
said decedent was not, at the time of the making and sub¬ 
scribing or the acknowledging by her of said paper writing, 
of sound mind and memory or in any way capable of mak¬ 
ing a will. 

6 THIRD: This respondent denies the allegations 

that the said decedent did not, at the time of making 
the subscription at the end of said paper writing or at the 
time of acknowledging the same to have been made by her 
to the attesting witnesses to the said paper writing declare 
the said paper writing to be her last will and testament of 
her, the said Mary Frances Diggs. 
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FOURTH: Upon information and belief, this respond¬ 
ent denies that the attesting witnesses to this said will did 
not sign his or her name as witnesses to said will at the re¬ 
quest of the said Mary Frances Diggs. 

FIFTH: Upon information and belief this respondent 
denies the said paper writing, purporting to be such last 
will and testament, was obtained and the execution thereof 
procured by fraud, coercion, misrepresentation, undue in¬ 
fluence and pretension exercised upon her by one Maud 
Duckett, the party named as executrix in said paper writ¬ 
ing. 

SIXTH: Upon information and belief, this respondent 
denies that the said paper writing was not freely and vol¬ 
untarily executed or made as decedent’s last will and tes¬ 
tament by said decedent, and that the subscription thereto 
and publication thereof were procured by fraud, coercion, 
misrepresentation, undue influence and pretension, exer¬ 
cised upon her by the said Maud Duckett or any other per¬ 
son or persons. 

FURTHER ANSWERING, this respondent upon infor¬ 
mation and belief avers the facts to be that the said paper 
writing, bearing date the 25th day of April, 1941, is the last 
will and testament of Mary Frances Diggs, deceased; that 
at the time of the execution thereof, the said Mary Frances 
Diggs was of sound and disposing mind, and capable of 
executing a valid will, deed or contract; and that at the date 
of the execution of said will, the decedent declared to the at¬ 
testing witnesses that the said paper writing was the last 
will and testament of her, the said Mary Frances 
7 Diggs; that both of the attesting witnesses signed 
their names as witnesses to the said last will and tes- 
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tament at the request of the said Mary Frances Diggs, in 
the presence of each other; and the said paper writing was 
not executed under fraud, coercion, duress or undue influ¬ 
ence of this respondent or any person or persons whatso¬ 
ever. 

For further answer, this respondent says that she is will¬ 
ing that issues be framed, and tried before a jury, as by 
law provided, in order that the truth of the allegations of 
the aforesaid Caveat may be determined. 

MAUD DUCKETT, 
Respondent. 

Augustus W. Gray, 

Attorney for Respondent , 

615 F Street, N. W., 

National 0446. 


District of Columbia, ss.: 

• I, MAUD DUCKETT, on oath say that I have read the 
foregoing Answer by me subscribed and know the contents 
thereof, that the facts therein stated upon my personal 
knowledge are true and those stated upon information and 
belief, I believe to be true. 

MAUD DUCKETT, 
Respondent. 


Subscribed and sworn to before me 
this 4th day of Augnst, 1941. 
Brooks T. Sanders, 

(Seal) Notary Public, D. C. 
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A copy of the foregoing Answer was served on Mr. Wil¬ 
liam C. Murphy, attorney for the Caveators, at his office 
313 Massachusetts Avenue, Northeast, on the 4th day of 
August, 1941. 

AUGUSTUS W. GRAY, 
Attorney for Mcuud Duckett. 


8 Order Framing Issues. 

Upon consideration of the pleadings herein, it is by the 
Court, this 17th day of September 1941, Ordered and ad¬ 
judged, that the following issues be and they are hereby 
framed to be tried before a jury in the District Court of 
the United States for the District of Columbia, on the 
3rd day of November 1941. 

1. Was the paper writing bearing date on the 25th day 
of April 1941, and filed herein, the last will and testa¬ 
ment of decedent herein? 

2. Was decedent herein, at the time of the making and 
subscribing or of the acknowledging by her of the 
said paper writing, of sound mind and memory and 
capable of executing a valid deed or contract? 

3. Was said paper writing attested and subscribed in 

< the presence of said testatrix by two credible wit¬ 
nesses? 

4. Did the attesting witnesses to said alleged will or 
did either of them sign his or her name as a witness 
to the said alleged will at the request of the said 
testatrix? 

5. Was the said paper writing, purporting to be such 
last will and testament, obtained and the execution 
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thereof procured by fraud, coercion, misrepresenta¬ 
tions, undue influence and pretension exercised upon 
her by one Maud Duckett, the party named as execu¬ 
trix in said paper writing? 

6. Was the said paper writing freely and voluntarily 
executed or made as decedent’s last will and testa¬ 
ment by said decedent? 

7. Was the subscription to said paper writing and the 
publication thereof by her procured by fraud, 
coercion, misrepresentation, undue influence, and pre¬ 
tension, exercised upon her by the said Maud Duckett 
or some other person or persons unknown to the sub¬ 
scribers ? 

BY THE COURT: 
JENNINGS BAILEY, 

Justice. 

Consent: 

Augustus W. Gray, 

Attorney for Caveatee. 


9 Pretrial Proceedings. 

STATEMENT OF NATURE OF CASE: 

Caveat to will of Mary Frances Diggs. Caveators rely 
on all issues raised in Order framing Issues. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations, unless modified by the Court to pre¬ 
vent manifest injustice: 
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AT PRETRIAL, it is stipulated that all those mentioned 
in Petition for Probate are all the heirs at law and next of 
kin of deceased. 

For purposes of trial, parties admit that estate ag¬ 
gregates approximately $2700.00. 

Any probate records in connection with this case, may 
be received in evidence without formal proof, if otherwise 
relevant. 

It is stipulated that decedent was approximately 60 years 
old at time of death. 

Dated November 3, 1941. 

JAMES M. PROCTOR, 
Pretrial Justice. 

Attorneys authorized to act: 

L. A. Block ; W. C. Murphy, 

Plaintiff. 

T. L. Dodson; A. W. Gray, 

Defenda/nt. 

10 Order Aligning Parties. 

It is hereby ordered that, for the purpose of the trial of 
the issues framed in this cause, the Caveators, Ward 
Duckett, Edward Duckett and Clarence Duckett, be made 
parties plaintiff and the Caveatee, Maud Duckett, party 
defendant. 

O. R. LUHRING, 

Justice. 

Dated 11/26/41. 
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12 Verdict Sustaining Will. (By Direction of the 

Court.) 

Issues Nos. 1, 2, 3, & 6, answered “Yes.” 

Issues Nos. 5, & 7, answered “No.” 

Issue No. 4, withdrawn by consent of counsel. 

11 Now comes here again the parties aforesaid in 
manner aforesaid the same jury that was respited 

Monday whereupon the jury after the case is given them 
in charge, upon their oath say: 

In answer to the First Issue: 

They answer “Yes.” (By direction of the Court.) 

In answer to the Second Issue: 

They answer “Yes.” * 

4 

In answer to the Third Issue: 

They answer “Yes.” 

In answer to the Fifth Issue: 

They answer “No.” (By direction of the Court.) 

In answer to the Sixth Issue: 

12 They answer “Yes.” (By direction of the Court.) 

In answer to the Seventh Issue: 

They answer “No.” (By direction of the Court.) 

Issue No. 4, withdrawn by consent of Counsel. 

Filed December 1, 1941. 

THEODORE COOSWELL, 
Clerk of Probate Court. 
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13 Decree Admitting Will to Probate. 

Upon Motion of counsel for the caveatees in the above 
entitled cause, and upon consideration of the prior pro¬ 
ceedings here, it appearing to the Court that the verdict 
of the jury impaneled to try the issues framed herein, the 
paper writing dated the 25th day of April, 1941, filed in this 
Court, purporting to be the last will and testament of Mary 
Frances Diggs, deceased, was sustained, it is this 18th day 
of December, 1941, 

ADJUDGED, ORDERED and DECREED, that the said 
will of Mary Frances Diggs, dated April 25, 1941, be and 
the same hereby is admitted to probate and record as a 
will of both real and personal property, and that letters tes¬ 
tamentary thereunder be issued to Maud Duckett in and 
by the said will named, upon her entering into a special 
undertaking in the penal sum of Dollars condi¬ 

tioned to pay all the debts and just claims against the tes¬ 
tatrix and all damages which shall be recovered against her 
as executrix, and all legacies bequeathed by the will. 

BY THE COURT: 

0. R. LUHRING, 

Justice. 


14 Notice of Appeal. 

Notice is hereby given this 16th day of January, 1942, 
that Ward Duckett, Edward Duckett and Clarence Duckett, 
Caveators hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
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of this Court entered on the 18th day of December, 1941 in 
favor of Mand Duckett Caveatee and sustaining the will 
of the said Mary Frances Diggs, Deceased. 

LEONARD A. BLOCK, 
WILLIAM C. MURPHY, 
Attorneys for Caveators . 


18 Order Extending Time for Filing the Record on 
Appeal and Docketing the Action. 

Upon consideration of the oral motion of counsel for the 
Caveators herein and it appearing to the satisfaction of the 
Court from the pleadings herein that the time for filing the 
record on appeal and docketing the action expires this date, 
it is this 25th day of February 1942, 

ORDERED that the time for filing the record on appeal 
and docketing the action herein be and the same hereby is 
extended twenty days from this date. 

BY THE COURT, 
JENNINGS J. BAILEY, 
Justice. 


19 Statement of Appellants of the Points on Which They 

Intend to Rely. 

1. The verdict of the jury in finding for the defendant 
on Issue No. 2, to-wit: 
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“Was decedent herein, at the time of the making and 
subscribing or of the acknowledging by her of the said 
paper writing, of sound mind and memory and capable 
of executing a valid deed or contract?” 
was contrary to the evidence. 

2. The Court erred in directing the jury to bring in a 
verdict for the defendant on Issue No. 1, to-wit: 

“Was the paper writing bearing date on the 25th day 
of April 1941, and filed herein, the last will and testa¬ 
ment of decedent herein?” 

3. The Court erred in directing the jury to bring in a 
verdict for the defendant on Issue No. 3, to-wit: 

“Was said paper writing attested and subscribed in 
the presence of said testatrix by two credible wit¬ 
nesses?” 

4. The Court erred in directing the jury to bring in a 
verdict for the defendant on Issue No. 5, to-wit: 

“Was the said paper writing, purporting to be such 
last will and testament, obtained and the execution 
thereof procured by fraud, coercion, misrepresenta¬ 
tions, undue influence and pretension exercised upon 
her by one Maud Duckett, the party named as executrix 
in said paper writing?” 

5. The Court erred in directing the jury to bring in a 
verdict for the defendant on Issue No. 6, to-wit: 

“Was the said paper writing freely and voluntarily 
executed or made as decedent’s last will and testa¬ 
ment by said decedent?” 

6. The Court erred in directing the jury to bring in a 
verdict for the defendant on Issue No. 7, to-wit: 
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“Was the subscription to said paper writing and the 
publication thereof by her procured by fraud, coercion, 
misrepresentation, undue influence, and pretension, ex¬ 
ercised upon her by the said Maud Duckett or some 
other person or persons unknown to the sub¬ 
scribers? ” 

20 7. The Court erred in not admitting in evidence 

for the plaintiffs, an alleged oral agreement made 
between Mary Frances Diggs, testatrix, and Ward Duckett, 
her brother and one of the Caveators, to the effect, that 
if he, Ward, remained unmarried during the lifetime of 
testatrix, that she, the testatrix, would leave her real estate 
to him. 

8. The Court erred in not permitting counsel for the 
plaintiffs to interrogate Ward Duckett and other witnesses 
in regards to alleged antetestamentary declarations made 
by the testatrix regarding the intended disposition of her 
real estate. 

9. The Court erred in not permitting counsel for the 
plaintiffs to interrogate Maud Duckett, Caveatee, and the 
sole devisee and legatee under the will, as to whether or 
not she had knowledge of the alleged agreement between 
Mary Frances Diggs, testatrix, and Ward Duckett, regard¬ 
ing the intended disposition of her, Mary’s, real estate. 

10. The Court erred in not admitting in evidence for the 
plaintiffs, alleged handwriting of testatrix made on other 
documents so that the same could be compared with the 
signature of testatrix on the alleged will. 

11. The Court erred in permitting counsel for the de¬ 
fendant, over the objection of counsel for the plaintiffs, to 
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interrogate Ward Duckett and others in regards to Ward 
having been named beneficiary of the retirement fund of 
Mary Frances Diggs, decedent herein. 

WILLIAM C. MURPHY, 
LEONARD A. BLOCK, 
Attorneys for Plaintiffs. 


21 Appellants’ Portions of the Evidence to be Contained 

in the Record on Appeal. 

It was testified that the testatrix was old and infirm, a 
woman sixty-one years of age, suffering with Pulmonary 
Tuberculosis, from which she died on April 26, 1941, after 
having spent three weeks in Oallinger Hospital and two 
weeks at her home. 

The testimony of eleven witnesses, all being sisters, 
brothers, nephews and nieces, was to the effect that when 
they saw the testatrix in Oallinger Hospital she was a 
very sick and feeble old woman who only with difficulty 
was able to recognize them and this only after they had 
identified themselves with their voices for they all agreed 
that she could not recognize them in any other manner, her 
eyesight being very bad. They said that she was not at any¬ 
time able to carry on any conversation. They further said 
that she was physically and mentally incapable of execut¬ 
ing a valid deed or contract. 


Virginia Stone, a sister of testatrix, testified that Maud 
Duckett, a sister of testatrix and the sole devisee and 
legatee under the will, told her, Virginia, on the Thursday, 
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just two days before the testatrix died and after Maud 
had just come from the upstairs sick room of testatrix to 
the kitchen where Virginia was, that Mary was going to die. 

Doctor J. C. Sullivan, testified that he had told Maud at 
the Hospital that Mary should not be taken from the hos¬ 
pital and that later at the home of Mary he had admonished 
Maud for taking Mary from the hospital. Maud admitted 
on the witness stand that she took Mary from the hospital. 
It was testified by a number of witnesses that Mary had at 
no time asked to be taken from the hospital. 

Doctor Sickler, of Oallinger Hospital, testified that he 
told Maud, Mary should not be taken from the hospital. 

Father Troach, a Catholic Priest, called by the defendant, 
testified that he saw Mary at her home on two or three oc¬ 
casions shortly before her death and she was only able to 
answer yes or no to questions he put to her and he said he 
at no time stayed with her longer than a few minutes, she 
being a very sick woman. He said he saw her four days 
before she died and in response to a question by plaintiff’s 
counsel as to whether or not she could sit up in bed he an¬ 
swered, “not while I was there.” 

The evidence further showed that Maud, a graduate 
nurse, who had resided in Philadelphia, came to Washing¬ 
ton after Mary had been in the hospital for a period of three 
weeks and immediately insisted that Mary be taken home; 
that after Mary was taken home Maud took complete charge 
of her and attempted to keep all other relatives away from 
Mary, telling them that she, Maud, would lose her license 
if she permitted them to see and talk to Mary and that she 
was acting under orders from the doctors. The only two 
doctors that attended the testatrix, Doctor A. D. Butz and 
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Doctor J. C. Sfullivan both testified that they had not at 
anytime ever given such instructions to Maud or any- 
.22 one else. The evidence further showed, according to 
the testimony of Maud Duckett, that she had at no 
time previous to this attended Mary for any illness or done 
anything for her. 

Ward Duckett, a brother of testatrix, testified that he 
had lived with Mary for approximately thirty-six years 
and that when Maud came to the house she told him that he 
must not at any time go into the room to see Mary unless 
she, Maud, was present and that if he did she, Maud, would 
lose her license and that she said she was acting under 
orders of the doctor. Ward said he did go into the room 
for a minute or two each day when Maud was in some other 
part of the house and on each occasion Mary was in a 
doze and would only say “hello Duck” and doze off again. 
Ward further testified that he was present when Maud 
told other members of the family the same thing, yet he 
said, Cecelia Walker, a friend of Maud’s, was allowed to 
go into the room whenever she wanted to. When Ward was 
asked, how friendly was Maud and Cecelia Walker, he an¬ 
swered “as thick as two peas in a pod.” Ward further 
testified that he saw other persons, accompanied by Maud, 
go into Mary’s room but these persons he did not know. 

Mary Stewart, a sister of testatrix, testified that she 
stayed at Mary’s house during her last illness, two weeks, 
doing all the cooking and said she was always kept down¬ 
stairs by Maud and further said Maud had told her never 
to talk to Mary for more than a minute or two and then 
only when she, Maud, was present. She said Mary, the 
testatrix, was never able to carry on a conversation. She 
further testified that Maud had told her she would lose her 
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license if Mary or any of the other members of the family 
went into the sick room and that she was acting in ac¬ 
cordance with orders from the doctors. She further tes¬ 
tified that she on many occasions had heard Maud tell other 
members of the family the same thing. 

Virginia Stone, sister of testatrix, Joseph C. Duckett and 
Picus Duckett, brothers of testatrix, William Duckett and 
Edward Duckett, nephews of testatrix, and Elinor Middle- 
ton, Lena Hicks, Sarah Middleton and Janie Brown, nieces 
of testatrix, all testified that Maud had told them that they 
could not see or talk to Mary and that she was acting under 
orders of the doctors and if she permitted them to talk to 
Mary she, Maud, would lose her license. 

The evidence further showed that the alleged will was 
drawn on April 25, 1941, by Augustus W. Gray, and was 
executed on the same day and the testatrix died the follow¬ 
ing day, April 26,1941. The only persons present were the 
drawer of the will who was also a witness to same, Cecelia 
Walker, the other witness thereto, who was in another 
room of the house while the will was being prepared, Maud 
Duckett, the sole beneficiary under the will, who was in the 
kitchen of the house and Mary Stewart and Virginia Stone 
who were in the kitchen with Maud. The evidence offered 
by the defense showed that the will was prepared in the 
downstairs part of the house and later taken by the wit¬ 
ness Gray to the upstairs where the testatrix was in bed 
and there executed by her. The will was kept secret until 
the day of the funeral and after the burial of the decedent 
herein. 

The witness, Mary Stewart and Virginia Stone, testified 
that there had been some very secretive conversations on 
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the morning of April 25, 1941, between Maud Duckett and 
Cecelia Walker one of the witnesses to the will, and that 
following this Cecelia Walker left the house. It was fur¬ 
ther shown by the evidence of the defendant that while 
there was a telephone in the house of testatrix that yet this 
same Cecelia Walker left this house and went around the 
corner to her own home, and there telephoned the lawyer 
to come out to prepare the will. 

23 Mary Stewart further testified that when the wit¬ 
ness G-ray arrived at the house he went immediately 
upstairs to the sick room with Cecelia Walker and that 
Maud remained downstairs with her and Virginia Stone. 
Mary further testified that Maud met Mr. Gray at the 
door but immediately turned him over to Cecelia Walker. 

The evidence further showed that Ward had made his 
home with Mary for some thirty-six years and up until 
the death of testatrix when Ward got married. Ward 
had lived with Mary and her husband for sixteen years and 
when Mary’s husband died, she, Mary, had asked Ward 
to continue to make his home with her. At this point, 
Counsel for plaintiff asked Ward if Mary had ever made 
an agreement with him to the effect that if he remained 
single and continued to live with her he was to have her 
real estate when she died. This the defendant objected to 
and was sustained by the Court. Counsel then asked Ward 
if Mary had during the past year or two of her life ever 
said to him in the presence of others or said to others in 
his presence that when she died she wanted Ward to have 
her real estate and counsel for the defense objected and 
was sustained by the Court. Counsel for the plaintiff in¬ 
formed the Court that they w T anted to show that Mary had 
made an agreement with Ward some twenty years ago and 
had repeated this to others right up until the time of her 
death. The Court still sustained the objection. 
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Maud testified that Mary was a good penman. 

The evidence on behalf of the defendant showed that 
Mary had named Ward as beneficiary of her retirement 
fund. This was objected to by plaintiff as being imma¬ 
terial and irrelevant and offered only for the purpose of 
prejudicing the minds of the jury. The objection was 
overruled by the Court. Counsel for the defense later 
pursued this question in his argument to the jury. 

WILLIAM C. MURPHY, 
LEONARD A. BLOCK, 
Attorneys for Appellants. 


24 Order Extending Time for Filing the Record 
on Appeal and Docketing the Action. 

Upon consideration of the oral motion of counsel for the 
Caveators herein and it appearing to the satisfaction of the 
Court from the pleadings herein that the extended time for 
filing the record on appeal and docketing the action expires 
this date, it is the 17th day of March 1942, 

ORDERED that the time for filing the record on ap¬ 
peal and docketing the action herein be and the same here¬ 
by is further extended twenty days from this date. 

BY THE COURT, 

JENNINGS BAILEY, 

Justice. 
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COUNTER-STATEMENT OF CASE. 
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The appellants’ statement of the case being rather 
prolix, argumentative, and apparently based upon many 
obvious misstatements of the testimony, it was thought 
necessary to state succinctly the uncontroverted facts: 

It appears that the testatrix, Mary Francis Diggs, 
made and executed her last will and testament on the 
25th day of April, 1941, and died on April 26, 1941. It 
developed that the decedent requested a cousin, one Ce¬ 
celia Walker, who had attended the decedent’s business 
during her illness, to get in touch with the real estate of¬ 
fice of Wilcox and Hane, and have somebody come out 
and make a will for her. That pursuant to this request, 
Mrs. Walker called the office of Wilcox and Hane, who 
recommended to her one Augustus W. Gray, Esquire, a 
member of the bar of this Court; that as a result thereof 
Mr. Gray contacted Mrs. Walker, found out the nature 
of the business, and went by appointment to the home of 
the decedent; that he was admitted bv Mrs. Walker and 
that he went immediately to the bedroom of the decedent, 
passing Maude Duckett on the steps as he went up; that 
he was introduced to Maude Duckett at that time, after 
which he continued on up, while Maude Duckett went on 
down; that after the passing of a few pleasantries, the 
testatrix and the scrivener, Mr. Gray, got down to the 
business at hand; that the testatrix told Mr. Gray the 
nature and extent of her property and how she wanted 
to dispose of same; that he took notes as she talked and 
after he had gotten all of the information, he retired 
from the room and went downstairs and drew the will in 
accordance with his instructions; that he returned, read 
the finished draft to the testatrix, and then gave same 
to the testatrix, who indicated her approval thereof. The 
will was then formally executed, with the witnesses Gray 
and Cecelia Walker. 




Counter-Statement of Case 


The testimony showed that Maude Duckett had nothing 
whatever to do with execution of the will or its procure¬ 
ment. It further appeared that Maude Duckett, a trained 
nurse, was sent for by one of her sisters, who urged her 
to come; that immediately upon receipt of the informa¬ 
tion of her sister’s illness, she came to Washington and 
upon the solicitation of her sick sister, the testatrix, she 
arranged for her release from the hospital to her home 
where the testatrix wanted to come; that these arrange¬ 
ments were made in the presence of Cecelia Walker and 
her brother, Ward, the appellant herein; that Ward of¬ 
fered no protest thereto; that Maude Duckett broke up 
her home in Philadelphia and took charge of the case of 
her sick sister until her death; there was not even a 
suggestion of improper influence by any of the testimony. 

The testimony showed that the testatrix during her en¬ 
tire stay at the hospital and at home always conversed 
with and talked to all persons who came to see her. That 
on the day that she died she received the sacrament from 
the Catholic priest who had attended her throughout her 
illness and always found her of sound mind. The evi¬ 
dence disclosed also that Ward Duckett received the ac¬ 
cumulated retirement deductions amounting to about $800. 
Several neighbors and friends testified that Mrs. Diggs 
was of sound mind and was always a strong-willed person. 




STATUTES INVOLVED. 
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1929 D. C. Code 

Title 29.—Wills and Administration. 

“Sec. G2. Trial of issues as to wills.—When¬ 
ever any caveat shall be filed, issues shall be 
framed under the direction of the Court for trial 
by jury. * * *” 

1929 1). C. Code 

Title IS.—Judiciary. 

“Sec. 2G. Jurisdiction.—Any party aggrieved 
by any final order, judgment, or decree of the Su¬ 
preme Court of the District of Columbia, or of any 
justice thereof, may appeal therefrom to the said 
court of appeals; * * *” 

1929 I). C. Code 

Title 29.—Wills and Administration. 

“Sec. 21. Capacity to make will.—Xo will, * * * 
shall be good and effectual for any purpose what¬ 
ever unless the person making the same be * * * 
at the time of executing or acknowledging it, of 
sound and disposing mind and capable of execut¬ 
ing a valid deed or contract.” 


SUMMARY OF ARGUMENT. 

A casual perusal of the record in the case will disclose 
that there are really only two (2) questions raised by 
this appeal. They are namely: 
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Summary of Argument 

I. 


Undue Influence. 

Whether the evidence in this case was sufficient to make 
but a case of undue influence which would invali¬ 
date the will. In order to invalidate a will because of 
undue influence, the testimony as to that must be clear 
and convincing and not a mere possibility or suspicion 
of undue influence. The law does not denominate kind¬ 
ness and attention as undue influence. The undue in¬ 
fluence which the law condemns is that which destroys 
the free agency of the testator and which overbears his 
will by excess importunity, imposition or fraud, to such 
an extent that the will does not express the testator’s 
wishes but those of the persons exercising the influence. 

Even giving the maximum possible weight to the ap¬ 
pellants’ testimony, it falls far short of the standard set 
by our cases in this court and in Federal jurisdictions 
generally. 


II. 

Unsound Mind. 

Whether the testimony in this case would support a 
verdict of invalidity because of unsound mind or lack 
of testamentary capacity. If there was any error com¬ 
mitted it was committed by the Trial Justice in the ap¬ 
pellants’ favor in permitting the case to go to the jury 
on the question of unsound mind and testamentary ca¬ 
pacity. The effect of the verdict of the jury must cer¬ 
tainly be conclusive as far as the appellant is concerned. 
Even assuming that the testimony on the question of 
unsound mind was highly conflicting (although by no 
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stretch of the imagination could the evidence in this case 
be so designated) in absence of any clear abuse of dis¬ 
cretion on the part of the jury, this Court will not up¬ 
set the finding of the jury on a factual matter. An ex¬ 
amination of the record will disclose ample support, for 
the verdict. 


ARGUMENT. 

I. 


Undue Influence. 

Was the evidence in this case sufficient to make out a 
case of undue influence which would invalidate the will? 

Counsel for the appellants has quoted at length from 
Hagerty vs. Olmstead, 39 App. D. C. 170, in support of 
his contention of undue influence. The Hagerty case in¬ 
volved the conduct of a person in a confidential relation¬ 
ship to the testator who procured the scrivener, and gen¬ 
erally supervised the execution of the will. A reading 
of the record in this case will disclose no such facts as 
that, and on the contrary all of the evidence shows that 
the beneficiary in this case had nothing to do with the 
execution of the will. 

Taking all of the facts and circumstances in this ease 
and allowing the appellants the benefit of every doubt, 
you have at best but a suspicion or a possibility of undue 
influence. 

There is nothing new in this principle of law for as 
early as 1902, the Supreme Court in the case of Beyer 
vs. LeFeore, 1S6 U. S. 114; 46 L. ed. 1080, reversing 
17 App. D. C. 238, in passing upon this question of un¬ 
due influence, where the testimony was stronger than in 
the instant case, said, page 108fi in the L. ed.; 
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“Whatever rule may obtain elsewhere we wish 
it distinctly understood to be the rule of the Fed¬ 
eral Courts that the will of person found to be 
possessed of sound mind and memory is not to be 
set aside on evidence tending to show only a pos¬ 
sibility or suspicion of undue influence . The ex¬ 
pressed intentions of the testator should not lm 
thwarted without clear reason therefor/’ 

Furthermore, this Court has successively in a series of 
cases given effect to this rule. 

Robinson vs. Duvall, 27 App. D. C. 535, af¬ 
firmed 207 N. S. 583; 52 L. ed. 351. 

Palmer vs. Strobecker, 60 App. D. C. 312, 53 F. 
(2nd) 924. 

Brooke vs. Barnes, 61 App. D. C. 161, 58 F. (2nd) 

924. 

And finally in a most revealing opinion recently ren¬ 
dered in this Court, where the facts make the instant case 
seem tame indeed, in the case of MacMillan vs. Knort, 
No. 7828, decided by this Court on March 9, 1942, this 
Court approved the rule of law as stated by the Trial 
Justice: 


“If the appellant hoped to be, asked to be, and 
was rewarded for his kindness, it does not follow 
that he used undue influence. As the Court told 
the jury, undue influence involves ‘improper means 
and practices. * # * Influence gained by kindness 
and affection will not be regarded as “undue,” if 
no imposition or fraud be practiced, even though 
it induce the testator to make an unequal disposi¬ 
tion of his property in favor of those who have 
contributed to his comfort, # * # if such disposition 

is voluntarilv made. Confidential relations exist- 
% 

ing between the testator and beneficiary do not 
alone furnish any presumption of undue influence. 
* * * One has the right to influence another to make 
a will in his favor. He may * * * lay his claims 
for preferment before the testator. They may be 
based on kinship or friendship or kindness or serv- 
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ice or need or any other sentimental or material 
consideration. One can use argument and persua¬ 
sion so long as it is fair and honest and does not 
go to an oppressive degree where it becomes co¬ 
ercive. * * *’ These instructions state the law of 
the District of Columbia. Moreover, ‘possibility 
or suspicion of undue influence is not enough’ ” 
(citing Beyer vs. LeFevre, supra, and Brooke vs. 
Barnes, supra). 

The Court goes on to state: 

“We find no evidence of oppression or coercion. 
We find no evidence of improper conduct, as we 
interpret that term. Appellants’ conduct may 
arouse distaste in reasonable men. Reasonable 
men, measuring his by their individual standards, 
may even call it improper. The jury, in effect, 
have done so. But the evidence would not sup¬ 
port a finding that the appellants’ conduct was im¬ 
proper according to commonly accepted standards. 
That, we think, is the test. In legal theory, the 
rights of litigants do not turn upon the predilec¬ 
tions of a jury, and so upon accidental differences 
between one jury and another. For example, when 
negligence is in issue the law undertakes to 
measure conduct by the normal standards of nor¬ 
mal men—the so-called ‘reasonable men’ or ‘or¬ 
dinary prudent man’—and not by the higher or 
lower standards of the men who try the issue. 
On the same principle, conduct which influences 
a will is not improper, and the influence is not 
undue, unless it falls below commonly accepted 
standards.” 

There is not a single shred of evidence anywhere in 
this case which showed that Maude Duckett, or any other 
person exerted any improper influence upon the testa¬ 
trix. Indeed, the appellants insist that the undue in¬ 
fluence was exerted onlv bv Maude Duckett. An exam- 

• •> 

ination of the testimony of Maude Duckett and the op¬ 
posing witnesses will disclose that none of it fits the 
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test postulated by this Court in the MacMillan and other 
cases cited supra. The Court below properly took that 
issue from the jury—for had it gone to the jury and been 
decided adversely, the Court would have been bound, 
on the state of the testimony and the law to grant a new 
trial. 


II. 


Unsound Mind. 

As to the second, and in our opinion, and the only 
other question raised by this appeal: 

Whether the testimony in this case would support a 
verdict of invalidity because of unsound mind or lack of 
testamentary capacity. 

The only thing which the appellants have to buttress 
their contention is the unsupported conclusion of their 
witnesses that the testatrix was of unsound mind. Upon 
cross examination, not a single witness who testified for 
the appellant was able to point out a single fact or cir¬ 
cumstance which would justify their conclusion of insan¬ 
ity or lack of testamentary capacity. 

The appellee was really entitled to a directed verdict 
upon this point. It is submitted that the appellants got 
more consideration than they were entitled on the 
basis of the record and certainlv cannot now be heard 
to complain. The jury considered the evidence and de¬ 
cided the question of fact thus presented against the ap¬ 
pellants. That this Court will not disturb the Trial 
Court's determination of a question of fact unless the ver¬ 
dict is clearly unsupportable by the testimony is a legal 
proposition so well known that no authority need be cited. 
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III. 

Conclusion. 

The appellants have cited many cases, raised many 
straw issues and gone off on many tangents, but it is 
respectfully urged that after a calm examination of the 
testimony and facts in this ease that this Court will be 
driven to the ineluctable conclusion that the judgment be¬ 
low was correct and should be affirmed. 

Respectfully submitted, 

THURMAN L. DODSON, 

615 F Street, N. W., 
Attorney for the Appellee. 
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APPENDIX. 


[25] 

Appellee’s Portions of the Evidence to be Included in 

the Record on Appeal. 

Every witness produced by the caveators, testified that 
the testatrix recognized them at the hospital by their 
voices and would converse with them. None of these wit¬ 
nesses upon cross examination could give a single inci¬ 
dent of irrationality or even of confusion which they had 
witnessed on the part of the testatrix. When asked upon 
what they based their conclusion as to the testatrix’s 
insanity and her ability to execute a valid deed or con¬ 
tract, not a single witness was able to point to a solitary 
fact upon which the conclusion was based. Each wit¬ 
ness for the caveator was asked whether the testatrix 
ever did any incoherent talking; whether she had a bad 
memory; whether she ever called them by the wrong 
name; whether the testatrix had any hallucinations; 
whether the testatrix ever had told them of seeing little 
men dancing at night. To every such inquiry the wit¬ 
nesses for the appellants all answered without exception— 
that no such things ever occurred. 

One of the witnesses for the appellant, William Duckett, 
a nephew, testified that he carried his aunt some ice 
cream on one occasion; that she was solicitious of her 
brother whom all called “Duck”; that she told him to 
stick with “Duck”; Ward Duckett admitted that he had 
received Eight hundred Dollars ($800.00) in retirement 
money. 

[26] The appellee called the following witnesses: 

Mrs. Cecelia Walker: 

Who testified that she was a cousin of the decedent 
and lived around the corner from the testatrix and dur¬ 
ing the last fifteen years saw her very frequently. That 
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after the testatrix became ill that she attended to such 
business of the testatrix as had to be attended to. That 
while the testatrix was at the hospital she saw her on 
every visiting day; that she always recognized her; that 
they would converse; that she would always inquire how 
the house was coming along and would make inquiries 
about matters which witness was attending, for testatrix; 
that she was dissatisfied at the hospital and often ex¬ 
pressed a desire to come home; that she was at the hos¬ 
pital when Miss Maude Duckett, in her presence and 
presence of testatrix’s brother Ward, had an interview 
with the doctor, who informed Miss Duckett of the method 
by which her sister could be removed from the hospital; 
that after the testatrix was removed to her home, she 
saw her daily; that she never suav the sister Maude, exert 
any undue influence over the testatrix; that the testatrix 
asked her to call the office of Wilcox and Hane, her real 
estate people and ask them to send someone over to 
attend to some legal business for her; that she contacted 
the office of Wilcox and Hane as she had been instructed 
by the testatrix; that she was informed that that office 
did not do that type of work; but that he would refer her 
to Augustus W. Gray, a lawyer, who would attend to it 
for her; that thereafter she was called bv Mr. A. W. 
Gray, who informed her that Mr. Wilcox, had asked him 
to call her; that as a result of this call an appointment 
was made for the 25th of April, 1941; that she was 
present at the house when Mr. Gray came; that she ad¬ 
mitted Mr. Gray and took him upstairs to Mrs. Diggs’ 
room; that after the exchange [27] of pleasantries be¬ 
tween Mr. Gray and the testatrix, Mrs. Diggs told Mr. 
Grav that she wanted a will drawn and told him how she 
Avanted to dispose of her possessions; that Mr. Gray made 
notes and went out of the room and came back and read 
the will to the testatrix and then gave it to the testatrix 
who then read it herself and said that that was the Avav 
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she wanted it; that the testatrix then signed the will and 
asked her and Mr. Gray to witness the same; that as she 
and Mr. Gray went up the stairs to go to the sick room, 
they passed Miss Maude Duckett on her way down; that 
during the time that Mr. Gray was in the room, Miss 
Maude Duckett, did not enter; that except for an intro¬ 
duction Mr. Grav never said anvthing to Miss Maude 
Duckett or Miss Duckett to Mr. Gray; that the testatrix’s 
mind was clear at all times; that in her opinion at the 
time the will was drawn she was of sound mind and 
memory: that Mrs. Diggs was a strong willed person, not 
easily persuaded and during her entire illness she main¬ 
tained her usual mind-set: that she had no interest in 
the case. 

Mrs. Marie Greenfield: 

Testified that she was a neighbor, had lived next door 
to Mrs. Diggs for more than fifteen years; that she saw 
Mrs. Diggs twice at the hospital and once at home after 
she was brought back; that Mrs. Diggs recognized her 
at the hospital asked her how her foot was—and whether 
she had used Unguentine which she (Mrs. Diggs) had 
recommended before going to the hospital and also chided 
her for not coming to see her sooner; that her mind was 
clear; that she had always known Mrs. Diggs as a strong 
willed person; and that when she saw her during her 
illness there was no change in this regard; that it was 
her opinion that the testatrix was of a sound and dis¬ 
posing mind; that she was not related to the testatrix and 
had no interest in the outcome of the case. 

[28] Mr. Guy Northern: 

Testified that he knew Mrs. Diggs for a period of five 
years, or more, that he had worked at the same depart¬ 
ment with the testatrix; that he had seen her some five 
or six times at the hospital and about four times after 
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.she came home: that she always recognized him; that 
she would converse with him: that she would talk about 
mutual acquaintances on the job and other topics of 
general interest: that the testatrix was a strong willed 
person, could not be easily persuaded and that this charac¬ 
teristic remained with her throughout her illness; that 
lie never observed anything which would make him ques¬ 
tion her sanity; that in his opinion she was of sound 
mind; that he saw her on Friday, April 25, the day that 
the will was drawn that in his opinion on that day the 
testatrix was of sound and disposing mind; that he was 
not related to the decedent and had no interest in the case. 

Father Louis Troach: 

Testified that he was the assistant rector of St. Cyp¬ 
rian’s Church and as such knew the decedent; that dur¬ 
ing her illness both at the hospital and at home he visited 
her often; that she always knew him; and always under¬ 
stood him; that he saw her on the Tuesday before she 

died; that he never saw her in a coma; that she always 

recognized him; that he saw her on April 26th, the day 
that she died; that she knew and recognized him that day; 
that she answered his questions; that he administered 
the Holy Sacrament; that she knew what she was doing 
at that time: that he never observed anything that would 
lead him to believe that she was of unsound mind; that 

if he had believed that she was not of her right mind 

he would not have administered Communion; that he knew 
the testatrix as a person of determination and a will of 
her own. 

[29] Mrs. Myrtle Tolsox: 

Testified that she was a niece of the testatrix and as 
such would take in the event that the will was upset; that 
she saw her aunt, the testatrix, often at the hospital and 
at the home every day; that she never had any difficulty 
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seeing her; that all of the relatives saw the testatrix 
when they wanted to; that she often stayed at night to 
help out; that she saw her aunt on the Friday preceding 
her death; that she never saw her in a coma; that she 
alwavs knew her and evervbodv else; that her aunt had 
a will of her own; that in her opinion her aunt was of 
sound and disposing mind; that even on the Friday before 
her death the aunt was making plans to get up; that she 
sat on the side of the bed on the Saturday of her aunt’s 
death, having stayed there the preceding night: that her 
aunt cautioned her, before she left for work, about hard 
work saying that hard work had brought her (the testa¬ 
trix) where she was; she also testified to the fine care 
and attention given the testatrix by her aunt Maude. 

Augustus W. Gray : 

Testified that he has been a member of the bar for 

thirty-five years; that he received a phone call from Mr. 

Wilcox of Wilcox and Hane, and as a result of certain 

information he received, he called Mrs. Cecelia Walker, 

who advised him of Mrs. Diggs’ wishes; that he went to 

the Diggs home on Tennessee Avenue, Southeast, and was 

admitted by Mrs. Walker; that prior to this he had never 

known anvbodv in the case; that he was carried bv Mrs. 
• * * 

Walker to the sick room, on his way there he passes 

Miss Maude Duckett on the stairs and he was introduced 

to her: that he never had anv conversation with her at 

* 

that time: that he was then ushered into the sick room 
and introduced to Mrs. Diggs; that he noticed from the 
candles that she was of the Catholic [30] faith and so 
remarked to her, whereupon he told her that he had been 
christened in the Catholic Church: whereupon Mrs. Diggs 
had told him that the marks was still on him; that after 
a few other pleasantries he got down to the purpose of 
the visit; that Mrs. Diggs then related to him that her 
sister had broken up her home in Philadelphia and had 
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come on here to Washington to look after her; that she 
had practically refused to sleep and had been at her 
slightest beck and call; that her days of illness had been 
made so much easier by her ministrations; that she felt 
that everything that she had should go to her; that she 
then told him of the real property that she owned; what 
other property she possessed; that during the course of 
the interview he found that she had been for a number of 
years in the Government service; that he then asked her 
about her retirement money, whereupon Mrs. Diggs told 
him that she had already made her brother beneficiary of 
that; that as Mrs. Diggs talked, he made notes and when 
he was through he went down to the dining room and 
wrote out the will; that upon his return to the room he 
read the will to Mrs. Diggs and then handed it over to 
her to read, after she read it she asked him whether that 
meant that Maude would get everything that she had, and 
when told that it did—she said, “that is the way I want 
it.” Mr. Gray further testified that Mrs. Diggs’ mind 
was clear, her comprehension above the average and that 
in his opinion her mind perfectly all right; that the only 
weakness he noticed was her physical weakness; that 
Mrs. Diggs then signed and when he suggested that two 
witnesses were necessary, she asked her cousin Cecelia 
and himself if they couldn’t act; whereupon they both 
.signed as witnesses in the presence of Mrs. Diggs and in 
each other’s presence. 

Miss Maude Duckett: 

Testified that she was the sister of the decedent and a 
trained nurse; that she lived and practiced her profession 
in Philadelphia; that she had received a letter from her 
sister [31] Virginia Stone, telling of Mary’s illness and 
telling her to come on down and look out for Mary— 
that she got the letter one morning and on that same 
afternoon she was in Washington; that she went to her 
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sister’s house and from there with her brother Ward and 
her cousin Cecelia, she went to the hospital to see her 
sister; that, she found her sister in a fair physical con¬ 
dition, but most unhappy and crying and begging to 
come home: that her sister recognized her and the rest and 
talked about various things while they were there; that 
immediately after the visit she. Ward and Cecelia went 
to see the doctor about Mary’s release; that the doctor 
told her that she would have to get the permission of the 
Health Department; that she contacted the proper author¬ 
ities and after complying with the conditions laid down by 
the Health Department in the way of sanitation safe¬ 
guards, was permitted to remove decedent to her home: 
that she took care of her sister from the time she was 
brought home until her death; that she never exerted any 
undue influence or sought to exert any upon her sister; 
that she had nothing to do with the making of the will; 
and that her sister Mary was never in a coma, and always 
knew what she was doing; that she never refused to allow* 
relatives to see her sister; that in at least one case sho 
made a nephew* go up and see her—because her sister 
had heard his voice; that she never attended to any of 
the business of her sister, as that was attended to by 
Cecelia: that she never asked her sister to make a will or 
call a lawyer; that she did not know* one had been called 
until she was introduced to Mr. Gray on his first visit to 
the home; that until that day she had never know*n Mr. 
Gray or anybody at the office of Wilcox and Hane. 

THURMAN L. DODSON, 
Attorney for Caveatee, 

615 F Street, N. W. 









